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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 10th day of August, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-10369
V.

THOVAS D. HI TE,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Ji my Cof fman, issued on February 9,
1990, followi ng an evidentiary hearing.” In that decision, the
| aw judge affirned the Adm nistrator's order revoking
respondent’'s air transport pilot certificate (and any other pil ot
certificates held by hin). Respondent was charged with

vi ol ations of Sections 135.21, 135.25(a)(2), 135.65(b), 91.31(a),

'The initial deci si on, an excerpt from the hearing
transcript, is attached.
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and 91.9 of the Federal Aviation Regulations ("FAR'), 14 C.F. R

Parts 91 and 135.° W deny the appeal.

Respondent was the pilot of a February 4, 1989, passenger-

requi

*The cited portions of Parts 135 and 91 provi ded:

§ 135.21 Manual requirenents.

(a) Each certificate holder, other than one who uses only
one pilot in the certificate holder's operations, shall
prepare and keep <current a nmnual setting forth the
certificate holder's procedures and policies acceptable to
the Adm nistrator. This manual nust be wused by the
certificate holder's flight, ground, and nmai nt enance
personnel in conducting its operations.

§ 135.25 Aircraft requirenents.

(a) Except as provided in paragraph (d) of this section, no
certificate holder may operate an aircraft under this part
unl ess that aircraft -

(2) Is in an airwrthy condition and neets the
applicable airworthiness requirenents of this chapter,
including those relating to identification and
equi pnent .

8§ 135.65, Reporting nmechanical irreqularities.

(b) The pilot in command shall enter or have entered in the
aircraft maintenance |og each nechanical irregularity that
conmes to the pilot's attention during flight tine. :

8 91.9 (now 91.13), Careless or reckless operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

§ 91.31, CGivil aircraft flight nmanual, marking, and placard
renents.

(a) Except as provided in paragraph (d) of this section, no
person may operate a civil aircraft w thout conplying with
the operating limtations specified in the approved Airplane
or Rotorcraft Flight Mnual, markings, and placards, or as
ot herwi se prescribed by the certificating authority of the
country of registry.



carrying SpectrumAirlines charter flight fromHyannis to

Nant ucket, MA. Passengers on the flight included a nunber of
Hyanni s H gh School basketball players and their coach. Al were
traveling to a gane the teamwas to play in Nantucket. Shortly
after takeoff, the aircraft (a Cessna nodel 402B) experienced
control difficulty. The nose rose dramatically, so that the
aircraft was vertical. Respondent was, however, able to gain
control of the aircraft, return to Hyannis, and land it w thout
danmage to persons or property.

The Adm nistrator charged that the behavior of the aircraft
was due to respondent's m sfeasance. According to the
Adm nistrator, after the passengers and baggage were | oaded and
respondent was aboard the aircraft, the tail soundly hit the
ground. This occurred, according to the Adm nistrator's expert,
because the aircraft was inproperly | oaded beyond its aft center
of gravity limt.

Both oral and witten testinmony fromthe coach and many of
the players confirmed this allegation. According to these
passengers, their weights were not requested, seats were not
assi gned, and baggage was not stowed in the nose, but tossed in
the rear of the passenger cabin. There is no dispute in the
record that these steps are necessary predicates to proper

| oading of this aircraft.® These witnesses further testified

*The wei ghts need not be requested if already avail able
However, it is critical that the weight of each passenger be
known, so that passengers can be seated in an arrangenent that
ensures the proper bal ance of the aircraft.



that, after the aircraft's tail hit the ground, respondent did
not check the controls to ensure proper functioning, took no
action to reconfigure the passengers or the baggage and, in
boar di ng another Spectrum Airlines aircraft for the trip to

Nant ucket imedi ately after respondent's aircraft returned to
Hyanni s, they again were not asked their weights or assigned
seats. See, e.qg., Tr. at 24-28, 167-185, Exhibits A-16, and 22-
25.

The Adm nistrator offered the danaged parts of the aircraft,
and introduced evidence to show that (1) this tail damge was
likely to have caused the loss of control, and (2) the aircraft
was overwei ght and out of bal ance upon takeoff (also contributing
to lack of control). See, e.qg., Tr. at 139, 149, 230-250.

Respondent offered a considerably different version of
events. He denied that the aircraft's tail had hit the ground.
Tr. at 522. He further contended that he had | oaded t he baggage
in the nose, and had properly positioned all passengers in
accordance with the weight and bal ance docunentation and the
flight manifest provided by the carrier.”

The | aw judge found that the Adm ni strator had proven al

‘Respondent contended that the team menbers did not follow
instructions and he twice had to reseat them to conform to the
flight manifest. The pilot of the substitute aircraft was at the
scene part of the time and confirmed that respondent had said the
passengers did not follow instructions. That witness testified
that he did not see the tail of respondent's aircraft hit the
ground.



the violations but one,’ and affirmed revocation of respondent's
pilot certificate(s). Overall, the |law judge found nore credible
the statenments of the passengers, and he specifically found that
the tail section of the aircraft struck the ranp after the
passengers and baggage were | oaded, rendering the aircraft
unworthy (i.e., unairworthy). The |law judge further found that
the aircraft was operated out of the center of gravity limts and
in excess of the maxi mum gross takeoff weight, and that
respondent did not enter or have entered in the aircraft |og the
flight systemmal function. The |aw judge concl uded that
operating the aircraft under these circunstances was reckl ess.

On appeal, respondent first contends that the | aw judge's
factual findings are not supported by the evidence and are
arbitrary and capricious. Respondent, however, fails to convince
us. As we have often noted, when the decision is based, as this
one is, on credibility determnations, it will not be overturned
unl ess those assessnents are proven to be arbitrary, capricious,

or incredible. Admnistrator v. Smith, 5 NTSB 1560, 1563 (1987),

and cases cited there.
The | aw judge did not act arbitrarily or capriciously in
accepting the testinony of nunerous participants in the incident.

That the individual statenents of the players were not identical

°As noted, Section 135.21 requires conpliance wth the
conpany manual . Spectrumi s manual required that flight contro
di screpancies be reported to the Board. The |aw judge found no
evidence that respondent failed to report the incident, and
therefore dism ssed this charge.



inall details is not surprising, and is not grounds to reverse.
Details sufficient to make a credibility assessnent were

consi stent.® Notwi thstanding counsel's extensive argument

regardi ng how the incident occurred, or the discussion of

respondent's experience and credentials, we see no basis to

disturb the law judge's credibility assessnent. See

Adm nistrator v. Klock, NISB Order EA-3045 (1989), at 4 (|l aw

judge's credibility choices "are not vulnerable to reversal on
appeal sinply because respondent believes that nore probabl e

expl anations...were put forth"). The |aw judge's conclusion (Tr.
at 603) that many aspects of this operation were rushed and that
safety was conprom sed is supported in the record.

Respondent al so contends that any overl oadi ng of the
aircraft (which he acknow edges as possi ble) may not be bl aned on
respondent. W disagree. Although the conpany manual only
requi red that respondent check wei ght and bal ance cal cul ati ons
and not devel op the underlying data, as pilot-in-command
respondent had primary responsibility for the safe operation of
the aircraft, and is held to the highest degree of care. See,

e.g., Admnistrator v. Hughes, NISB Order EA-2866 (1989), and

*Thus, for exanple, that one player's statenent did not
agree with all the others as to which individual was the last to
board the airplane is not a sufficient basis to disregard all the
pl ayers' testinony. Respondent's other illustrations of alleged
i nconsistencies are simlarly unconvincing. There are no
significant inconsistencies anong the statenents the |aw judge
credited. Instead, there are inconsistencies between the
testinony of the players and respondent's version of events
Moreover, that a player's father believed an engine had failed is
an irrel evancy, not an inconsistency.



Adm nistrator v. Fay and Takacs, NTSB Order EA-3501 (1992).

Respondent knew or shoul d have known of the tendency of this
aircraft to put down on its tail. That, in itself, required
respondent carefully to examne all aspects of the aircraft's
tail prior to takeoff. |If he had done so, he would have
di scovered the damage that was evident from Exhibits A-10 and
13.°

Finally, with regard to evidentiary sufficiency, respondent
clains that the Section 135.65(b) charge is "filler." Respondent
does not, however, argue that the violation was not proven. That
respondent may view this violation as |ess serious than anot her
is not a basis to reverse the | aw judge's finding.

In Part Il of respondent's appeal, he raises what he terns
"trial issues,” none of which warrants disturbing the initial
deci sion. W do not understand the purpose of counsel's "Air
Safety Reporting Systeni [sic] (Aviation Safety Reporting
Program discussion, and he is incorrect in stating that, because
respondent filed such a report, he is relieved of any puni shnent.

As the Adm nistrator correctly responds, the finding of
reckl essness precludes the imunity the reporting program

otherwi se offers. Adnministrator v. Ferguson and Bastiani, 3 NTSB

3068, 3071 (1980). Further, respondent fails to show why the

Adm nistrator's failure to use his energency powers to revoke

'Respondent’'s version of events (that the players had not
obeyed seating instructions) would have nade such a detailed
i nspection all the nore conpelling.



respondent's certificate(s) would invalidate his action or the
| aw j udge's deci sion.”®
Respondent al so clains that the proceedi ng was
"contam nated" by evidence that respondent Hite, as a witness in
anot her proceeding related to this incident, had pled the Fifth
Amendnent. The Fifth Amendnent, however, is not applicable to
t hese proceedings.’ In any case, the relevant testinony was not
an i nproper neans to attenpt to inpeach respondent's credibility.
Respondent's argunent that his right to due process was
deni ed because the | aw judge shortened the hearing is equally
meritless. Although the |aw judge indicated a desire to expedite
the hearing, such a desire is entirely consistent with efficient
adm ni stration and need not reflect a | ack of due process. The
| aw judge also stated: "Don't worry about the tine. | just want
to stick to relevant matters and not get bogged down with wasting
tinme." Tr. at 540. Moreover, as the Adm nistrator notes, at the
heari ng respondent did not object when the witten statenents of
certain proposed wi tnesses were used, rather than their being

called to testify.™

*That respondent was nade Spectrums Director of Operations
isirrelevant to this question. 1In any case, there was testinony
that the FAA did not approve of this choice and that its approval
was required. Tr. at 404.

‘Roach v. NTSB, 804 F.2d 1147 (10th Cir. 1986).

And, respondent has no standing to object to the |aw
judge's decision that the Adm nistrator not put the coach on the
stand. The Adm nistrator did not appeal this or any other aspect
of the law judge's deci sion.



In Part 111 of his appeal, respondent clainms that, because
the FAA has not codified certain standards, its action here is
voi d. Respondent al so raises various constitutional issues.
These argunents have consistently been rejected, both for

procedural and substantive reasons. Adm nistrator v. Rochna,

NTSB Order EA-3184 (1990), aff'd. Rochna v. NTSB, 929 F.2d 13

(st Gr. 1991); Go Leasing, Inc. v. NTISB, 800 F.2d 1514 (9th

Gir. 1986): Hill v. NTSB, 886 F.2d 1275 (10th Cir. 1986): and

Adm nistrator v. Wsler, NISB Order EA-3591 (1992).

Finally, and based on argunents we have rejected infra,
respondent alleges that the sanction should be reduced from
revocation to a 15-30 day suspension. W see no legitimte basis

for such a reduction. See Administrator v. Mizquiz, 2 NTSB 1474

(1975).

ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent' s appeal is deni ed,;
2. The revocation of respondent's airline transport pilot
certificate and any other pilot certificate held by him shal
begin 30 days fromthe date of service of this order.™
VOGT, Chairman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

“"For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR § 61.19(f).



